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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

DANI EL EDSTROM and TERI
EDSTROM

No. C04-1514 BZ
Plaintiffs,
ORDER ON CROSS MOTI ONS FOR
V. SUMVARY JUDGVENT
ALL SERVI CES AND
PROCESSI NG, al so known as,
A.S. A P. COLLECTI ON

SERVI CES,

)
)
)
i
)
)
)
)
|
Def endant . )
)

On April 19, 2004, plaintiffs Daniel and Teri Edstrom
filed a conplaint alleging violations of the Fair Debt
Coll ection Practices Act (“FDCPA"), 15 U.S.C. § 1692 et
seqd., and the Rosenthal Fair Debt Collection Practices Act
(“RFDCPA”), California Civil Code 88 1788-1788. 32, agai nst
def endant AlIl Services and Processing, also known as
A.S. A P. Collection Services. Now before ne are the

parties’ cross-notions for summary judgnent.?

! All parties have consented to my jurisdiction
pursuant to 28 U.S.C. § 636(c).
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VWhen plaintiffs bought their house in Brentwood,
California, they becanme nenbers of the Apple Hill
Associ ation (“Association”). Joint Statenment of Undi sputed
Facts 8. As nenbers of the Association, plaintiffs becane
subj ect to the Association’ s Covenants, Conditions, and
Restrictions (“CC&R s”) and Assessnent Coll ection Policy
(“Collection Policy”). 1d. at 9. Defendant contends, and
plaintiffs do not dispute, that they fell behind on their
nont hly paynments, and incurred financial obligations to the
Association. 1d. at f10. The Associ ation granted
def endant authority to collect on the debt. 1d. at f11.

Def endant subsequently sent a letter to plaintiff regarding
t he debt owed to the Association dated July 18, 2003, which
plaintiffs received. 1d.

The only issue in dispute is whether the July 18, 2003
letter conplies with the FDCPA and the RFDCPA.2 The letter
explains that the Association retained defendant to
represent it in the collection of plaintiffs’ delinquent
account. Declaration of Robert L. Hyde, Esq. ("Hyde
Decl.”), Ex. 1; TomFier’'s Aff. in Support of Def’s. Mot.

for Summ Judgnment (“Fier Aff.”), Ex. G It states that on

August 18, 2003, plaintiffs’ account balance will be
$955.49. |d. It also breaks down the account bal ance to
2 The parties have agreed that plaintiffs are

“consuners” and defendant is a “debt collector” for purposes
of the FDCPA, and that plaintiffs are “debtors” and
defendant is a “debt collector” for purposes of the RFDCPA.
Id. at 113-6. The parties also agree that defendant’s

|l etter was both a “communication” and an “initial
communi cati on” as defined by sections 1692a(2) and 1692g(a)
of the FDCPA. [d. at Y13.
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i nclude $644.00 in regular assessnents, $60.00 in |ate
fees, $28.72 in interest, a $180 collection fee, and $42. 77
in collection costs. 1d. It requests “paynent in full to

A.S.A.P. in the amunt stated above, payable to the

Associ ati on and postnmarked by the due date.” 1d. It
states, “In accordance with the Fair Debt Collection
Practices Act we will assune that this debt is valid unl ess

you dispute it in witing within 30 days of the date of
this letter.” 1d. It further states, “Upon receipt of
written disputes, a $75.00 Di spute ClaimProcessing Fee is
added to the account and will remain if the Association's
records are correct or if a request for a credit is denied
by the Board.” 1d. In bold lettering, it states, “Parti al

payments received w thout an established paynent plan wll

be returned and a $45.00 processing fee will be added to
your account to return the paynment.” [d. A copy of the
Col l ection Policy is attached to the letter. [d. The

letter also notifies plaintiffs that they may obtain
addi tional information about the Association’s collection
rights and renedies by referring to the “Assessnents
Section” of the CC&R' s. 1d.

Plaintiffs contend that the July 18, 2003 letter
viol ated section 1692g(a) of the FDCPA.® 15 U. S.C. 8§

3 Def endant argues that plaintiffs waived their

ri ghts under the FDCPA and the RFDCPA by not disputing the
debt in an August 7, 2004 notice to the Association. See
Def.’s Reply Mem in Supp. of Def’'s Mot. for Summ J., Ex. J
(containing a copy of defendant’s letter with the words “We
never got any notices from Appl ehill about collections, we
had no i dea we were behind” handwitten on the
front.)(enphasis in original). A debtor’s conmunication to
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1692g(a). Section 1692g(a) provides:

15 U

statute and thus does not require a showi ng of intentional

(a) Notice of debt; contents

Wthin five days after the initial conmmunication
with a consunmer in connection with the collection
of any debt, a debt collector shall, unless the
following information is contained in the initial
communi cati on or the consunmer has paid the debt,
send the consuner a witten notice containing —

(1) the amount of the debt;

(2) the name of the creditor to whom the debt
I's owed;

(3) a statenent that unless the consuner,
within thirty days after receipt of the
notice, disputes the wvalidity of the
debt, or any portion thereof, the debt
w || be assunmed to be valid by the debt collector;

(4) a statenment that if the consumer notifies
the debt collector in witing within the
thirty-day period that the debt, or any
portion thereof, Is disputed, the debt
collector will obtain verification of the debt
or a copy of a judgnment against the consuner
and a copy of such verification or judgnent
will be miiled to the consunmer by the debt
coll ector; and

(5) a statenment that, wupon the consuner's
written request within the thirty-day period,
the debt collector will provide the consuner
with the name and address of the original
creditor, if different from the current
creditor.

S.C.A 8§ 1692g(a). “The FDCPA is a strict liability

conduct on the part of the debt collector.” lrwin v.

N DN
(o2 &) |

N DN
o

the creditor does not constitute an adm ssion of liability
or a waiver of the protections of the FDCPA or the RFDCPA.
See 15 U.S.C. 8§ 1692g(c); Cal. Civ. Code § 1788.33; Johnson
v. Eaton, 873 F. Supp. 1019, 1028 (M D. La. 1995). Further,
a plaintiff has standing to sue under the FDCPA regardl ess
of whether a valid debt exists. Baker v. G C. Services
Corp., 677 F.2d 775, 777 (9th Cir. 1982).
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Mascott, 112 F. Supp. 2d 937, 958 (N.D. Cal. 2000).

“Val idation requirenents are strictly construed under the
| east sophisticated consunmer standard.” lrwin, 112 F.
Supp. 2d at 953 (citing Baker, 677 F.2d at 778) (internal

quotation marks omm tted); see also Smth v. Financial

Coll ection Agencies, 770 F. Supp. 232, 235 (D. Del. 1991)

(“Generally, a validation notice will conport with section
1692(g) if the content of the notice conplies with the
literal terns of the statute. At a mnimum this requires
that the validation notice is actually included with either
the initial comunication or within five days of the
initial communication, ... and if included, that it
contains all the information dictated by the statute.”).
The statenment in the letter that defendant “wl|
assune the debt is valid unless you dispute it in witing
within 30 days of the date of the letter” violates section
1692g(a)(3). In interpreting the FDCPA, words and phrases
must be given their natural and ordinary neaning. See

Romine v. Diversified Collection Services, Inc., 155 F. 3d

1142, 1146-47 (9th Cir. 1998) (citing Heintz v. Jenkins,

514 U.S. 291, 294 (1995)). | amalso obliged to “give
effect, if possible, to every word Congress used.” Baker,

677 F.2d at 778 (citing Reiter v. Sonotone Corp., 442 U. S.

330, 339 (1979)). “Where, as here, the | anguage of the
statute is plain and unanbi guous, resort to legislative

hi story is unnecessary.” Rucker v. Davis, 203 F.3d 627,

636 (9th Cir. 2000).

The statute clearly requires the letter to state that

5
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t he debtor may dispute the debt “within thirty days after
receipt of this notice.” 15 U S.C. 8§ 1692g(a)(3). Because
defendant’s letter requires plaintiffs to dispute the
letter within thirty days of the date of the letter, it

viol ates section 1692g(a)(3). See Cavallaro v. Law Ofice

of Shapiro & Kreisman, 933 F. Supp. 1148 (E.D.N. Y. 1996)

(holding that a letter stating that a dispute had to be
made “within thirty days fromthe date of this notice”

vi ol ated section 1692g(a)). Defendant’s contention that
this violation is de mnims because plaintiff still likely
had approximtely thirty days to respond is erroneous.
“Congress has consciously protected agai nst abusive tactics
of debt collectors, such as the backdating of notices or

ot her practices that m ght shorten debtors [sic] tine to
respond.” |1d. at 1154.

The statenent in the letter that the debt will be
assuned to be valid unless the debtor disputes the debt "in
writing” also contravenes the express | anguage of the
statute and violates the FDCPA. See 15 U.S.C. 8§
1692g(a)(3). Subsection (a)(3) does not require a dispute
to be in witing. See 15 U.S.C. 8§ 1692g(a)(3); In re
Sanchez, 173 F. Supp. 2d 1029, 2033-35 (N.D. Cal. 2001); 15
US. C 8§ 1692g(a)(3). Oher subsections of section 16929,
by contrast, do require a witing, which triggers
additional duties on the part of the debt collector.

See 15 U. S.C. 88 1692g(a)(4)-(5)&(b). For exanple,
subsection (a)(4) requires the debt collector to obtain

verification of the debt or a copy of a judgnent and to

6
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mail a copy to the consuner if the consunmer disputes the
debt in witing. 15 U S.C. 8§ 1692g(a)(4). Subsection
(a)(5) requires the debt collector to provide the original
creditor’s nane and address upon the consuner’s written
request. 15 U. S.C. 8 1692g(a)(5). Finally, subsection (b)
requires the debt collector to cease its collection efforts
I f the consumer disputes the debt in witing. 15 U S.C. 8§
1692(b). While the Ninth Circuit has not yet ruled on this
I ssue, a judge of this district has held that section

1692g(a)(3) does not require a witing. In re Sanchez, 173

F. Supp. 2d 1029, 2033-35 (N.D. Cal. 2001). O her
districts have simlarly held that a statenment requiring

that the dispute be in witing violates the FDCPA. See

e.d., Rosado v. Taylor, 324 F. Supp. 2d 917, 929 (N.D. Ind.
2004); King v. Int’'|l Data Services, 2002 W 32345923, at *4

(D. Haw. 2002); Sanbor v. Omia Credit Services, Inc., 183

F. Supp. 2d 1234, 1240 n.4 (D. Haw. 2002); Reed v. Smth,

Smith & Smith, 1995 W 907764, at *2 (MD. La. 1995);

Harvey v. United Adjusters, 509 F. Supp. 1218, 1221 (D. O.

1981); but see Graziano v. Harrison, 950 F.2d 107, 112 (3d

Cir. 1991).

Def endant vi ol ated subsection (a)(3) by failing to
informthe debtors of their right to dispute any portion of
the debt. See 15 U.S.C. 8§ 1692g(a)(3); Baker, 677 F.2d at
778; M Cabe v. Crawford, 272 F. Supp. 2d 736, 744 (N.D.

I11. 2003); Harvey, 509 F. Supp. at 1221. The letter also
stated in bold lettering, “Partial paynents received

wi t hout an established paynent plan will be returned and a

7
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$45. 00 processing fee will be added to your account to
return this paynment.” Fier Aff., Ex. G This statenent,
conplied with the failure to affirmatively advise of the
right to dispute a portion of the debt, would |ikely have
confused the | east sophisticated consunmer as to his or her

right to dispute a portion of the debt. See Terran v.

Kaplan, 109 F.3d 1428, 1431 (9th Cir. 1997) (“Wether the
initial communication violates the FDCPA depends on whet her
it is likely to deceive or mslead a hypothetical |east
sophi sticated consuner.”).

The letter’s failure to include the statenents
required by section 1692g(a)(4) and (5) further violates
the statute. See 15 U.S.C. 88 1692g(a)(4)&5); lrwin, 112
F. Supp. 2d at 953. Section 1692g(a)(4) requires “a
statement that if the consuner notifies the debt collector
in witing within the thirty-day period that the debt, or
any portion thereof, is disputed, the debt collector wll
obtain verification of the debt or a copy of a judgnent
agai nst the consumer and a copy of such verification or
judgnent will be mailed to the consuner by the debt
collector.” 15 U.S.C. 8§ 1692g(a)(4). Wile defendant’s
letter stated that plaintiffs may dispute the debt in
writing, it did not contain an offer to obtain verification
of the debt and provide it to plaintiffs upon request. See
Fier Aff., Ex. G

Section 1692g(a)(5) requires “a statenment that, upon
the consuner's witten request within the thirty-day

period, the debt collector will provide the consuner with

8
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t he name and address of the original creditor, if different
fromthe current creditor.” 15 U S.C. 8§ 1692g(a)(5). The
| etter included the nane of the original creditor, the
Apple Hill Association, but did not provide the

Associ ation’s address or notify plaintiffs of their right
to request the address. Fier Aff., Ex. G \Wile defendant
contends that plaintiffs knew the Associ ation’ s address
because they sent a notice to the Association within the
thirty-day time period, this is not relevant to ny

determ nati on of whether the letter violated section 1692g.
“The | anguage of section 1692g is clear that notice of debt
must contain the enunerated disclosures; it does not
require that a debtor nust actually be msled by a failure

to do so.” Kuhn v. Account Control Tech., Inc., 865 F.

Supp. 1443, 1450 (D. Nev. 1994).

Finally, plaintiffs contend that defendant’s attenpts
to collect ambunts in addition to the original debt owed to
the Association violate section 1692f of the FDCPA. These
charges include (1) $60.00 in late fees, (2) $28.72 in
interest, (3) a $180 collection fee, (4) $42.77 in
collection costs, (5) a $75.00 dispute claimprocessing
fee, (6) a $45.00 processing fee for partial paynents, and
(7) additional late fees. Section 1692f provides, “A debt
coll ector may not use unfair or unconscionable nmeans to
collect or attenpt to collect any debt.” 15 U. S.C. 8§
1692f. “The collection of any ampunt (i ncluding any
interest, fee, charge, or expense incidental to the

princi pal obligation) unless such ampunt is expressly

9
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aut horized by the agreenent creating the debt or permtted
by law’ violates section 1692f. 15 U S.C. § 1692f.

Def endant justifies the fees as being expressly authorized
by the Collection Policy and the CC&RS or being permtted
by California Civil Code § 1366.

The Coll ection Policy expressly provides for late
charges and interest. Section 9.0 of the Collection Policy
provi des, “Delinquent accounts become subject to the
follow ng additional charges as contained in Civil Code
section 1366 and the governing docunents: costs of
col l ection including reasonable attorney’s fees, a | ate
charge of $10.00 or 10% of the delinquent anount, whichever
I's greater and interest on all sunms (including the
del i nquent assessnent, collection fees and costs, and
reasonabl e attorney’ s fees) at an annual interest rate not
to exceed 0.12 comencing 30 days after the assessnment
becomes due.” Fier Aff., Ex. C. Section 1366(d) of the
California Civil Code provides that a honeowner’s
associ ation may recover a late charge not exceeding ten
percent of the delinquent assessnment or ten dollars,
whi chever is greater, as well as interest on all suns, at
an annual interest rate of twelve percent. Cal. Civ. Code
8 1366(e)(2)&(3). At the hearing, plaintiff’s counsel
clarified that they were challenging only the anmount of,
not defendant’s right to inpose, late fees and interest.
therefore find that defendants did not violate section

1692f of FDCPA by seeking late fees or interest in the

10
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letter.*

Plaintiffs also challenge the $180 collection fee, the
$42.77 in collection costs, the $75.00 di spute claim
processi ng fee, the $45. 00 processing fee for parti al
paynents, and additional |ate fees. Defendant asserts
these fees are expressly authorized by the Collection
Policy and/or permtted by |aw. However, the parties have
not briefed many of the |egal and factual issues these fees
present. Neither side has briefed the issue of whether, to
be “expressly authorized,” the amount of the fee nust be
stated in the Collection Policy. Nor have the parties
briefed whether these fees are permtted by Cal. Civ. Code
§ 1788.14(b)(“No debt collector shall . . . [collect or
attenpt] to collect fromthe debtor the whole or any part
of the debt collector’s fee or charge for services
rendered, or other expense incurred by the debt coll ector
in the collection of the consumer debt, except as permtted
by law').®> Even assunming these fees are authorized or
permtted, | would still not grant summary judgnment for
either party. Both the Collection Policy and Cal. Civ.

Code 8§ 1366(e)(1) restrict defendant to recovering fees

4 | express no view as to whether the anmount of the
| ate fees or interest were properly calculated, as the
parties did not brief this issue.

5 The Col |l ection Policy authorizes recovery of “any
costs and fees incurred in processing and collecting
del i nquent amounts”. See Fier Aff., Ex. C, Collection

Policy, 810.0

Cal. Civ. Code 81366(e)(1l) permts only the recovery of
“[r]easonabl e costs incurred in collecting the delinquent
assessnent, including reasonable attorney’'s fees”.

11
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that were incurred and the statute adds the requirenent
that they be reasonable. Here, the record is unclear

whet her the charged collection fee and costs had actually
been incurred, whether the amounts of the other fees were
related to costs that would be incurred and whether any of
the fees were reasonable. See e.qg., Hyde Decl., Ex. 5 at
44-45,47; Pltfs’ Mem of Pts. & Auth. in Opp. to Def’'s Mot.
for Summary Judgnment, Ex. A at 23-24 (suggesting that the
fees are arbitrary and were not incurred). G ven these
unresol ved | egal and factual issues, | deny both parties
sunmary judgnment on the issue of whether these fees violate
section 1692f of the FDCPA.

Plaintiffs contend that defendant’s violations of the
FDCPA al so constitute violations of the RFDCPA. The RFDCPA
provides, in relevant part, “Notw thstanding any other
provision of this title, every debt collector collecting or
attenpting to collect a debt shall conply with the
provi sions of Sections 1692b to 1692j, inclusive, of, and
shall be subject to the renmedies in Section 1692k of Title
15 of the United States Code.” Cal. Civ. Code § 1788.17.
The FDCPA does not preenpt the RFDCPA, as def endant

suggests. See Alkan v. dinprtgage, Inc., 336 F. Supp. 2d

1061, 1065 (N.D. Cal. 2004). “lInstead, California has
sinply incorporated by reference the text of certain
federal provisions into the [ RFDCPA], rather than copying
them verbatiminto the California code.” [d. | find that
def endant’ s viol ations of section 1692g of the FDCPA al so

constitute violations of RFDCPA.

12



© o0 N oo o -~ wWw N P

NN NN N NN NN R R R R R R R R R R
0o N o o0 M W N R O ©O 0O N o oD WO N - O

For the foregoing reasons, plaintiffs’ notion for
summary judgnment that the letter violated sections 1692g(a)
of the FDCPA and 1788.17 of the RFDCPA is GRANTED.
Plaintiffs’ nmotion for summary judgnment as to the fees
inposed in the letter is DENIED. Defendant’s notion for
sunmary judgnment is GRANTED to the extent that | have rul ed
that the late fees and interest are expressly authorized by
the Collection Policy and permtted by California Civil
Code 8§ 1366(e)(2) and is DENIED in all other respects. Any
remai ni ng i ssues shall proceed as set forth in nmy August
18, 2004 Order scheduling jury trial and pretrial matters.
Dat ed: February 22, 2005

/ s/ Bernard Zi mrer man

Bernard Zi nmer man
United States Magistrate Judge

G \ BZALL\ - BZCASES\ EDSTROML\ M5J. ORD6. wpd
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